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FORM A 

 
 

 

 

 
IN THE COURT OF SESSIONS JUDGE, SONITPUR, 

TEZPUR 
 

Present: SRI CHATRA BHUKHAN GOGOI, AJS, 

SESSIONS JUDGE. 

 
 

[Date of the Judgment] 

17-12-2022 

 
 

[Sessions Case No 81/2016] 
 

(Details of FIR/ Crime and Police Station) 

 
 
 

Complainant : 

STATE OF ASSAM 

OR 

Smti Mani Mech. 

 

 
REPRESENTED BY 

 

 
Learned Public Prosecutor Mr. Munin Chandra 
Baruah. 

 
 

 
ACCUSED PERSON 

1.  Atul Das, 

S/O- Lt. Dimeswar Das, 

Vill- Naga Pather Ram Nathpur, 

P.S. Missamari, 

Dist- Sonitpur.  

 
REPRESENTED BY 

 

1) Md. S. E. Alam, Advocate. 
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FORM B 
 

Date of Offence 05-04-2014. 

Date of FIR. 07-04-2014. 

Date of Charge-sheet 21-04-2015. 

Date of Framing of Charges 08-04-2016. 

Date of commencement of evidence 20-06-2016. 

Date on which judgment is reserved 12-12-2022.  

Date of the Judgment 17-12-2022. 

Date of the Sentencing Order, if any NIL 

Accused Details 
 
 

 
Rank of 

the 

Accused 

 
 
 
 
Name of 

Accused 

 
 
 
 
Date of 

Arrest 

 
 

 
Date 

of 

Releas

e on 

Bail 

 
 

 
Offences 

charged 

with 

 
 

Whether 

Acquitted 

or 

convicted 

 
 
 
 
Sentence 

Imposed 

 
Period  of 

Detention 

undergone during 

Trial for purpose 

of Section 428, 

Cr.P.C. 

 
Computer 
Operator 

 
Atul Das 

 
14-03-
2016 

 
11-04-
2016 

 
Section 

498(A)/3
02/306 

IPC. 

 

Acquitted 
 

NIL. 

 

29 Days. 

Form C 

A.  Prosecution 

 
RANK 

 
NAME 

NATURE OF EVIDENCE 
(EYE WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL WITNESS, 
PANCH WITNESS, OTHER WITNESS) 

PW1 Sri Jogen Sarmah Other Witness. 

PW2 Smti Mani Mech Other Witness (informant). 

PW3 Sri Tilak Baruah              Other Witness. 
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PW4 Smti Mira Patowary @ 
Mina 

Other Witness. 

PW5 Sri Kamal Nath Other Witness. 

PW6 Sri Sanju Mech @ 
Sanjit 

Seizure Witness 

PW7 Sri Anata Singha SeizureWitness 

PW8 Smti Sumi Kalita Other Witness 

PW9 S.I. Naren Kalita Police Witness (I.O.). 

PW10 Sanakar Bania Police Witness (I.O.). 

PW11 Dr. Pradip Kumar 
Thakuria 

Medical Witness. 

 

B. Defence Witnesses, if any : 
 
 

 

C. Court Witnesses, if any : 
 

 
RANK 

 
NAME 

NATURE OF EVIDENCE 
(EYE WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL WITNESS, 
PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

 

 

 
 

RANK 

 

NAME 

NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL 
WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

DW1 Dr. Biswajit Das Medical Witness. 

DW2 Atul Das Other Witness (Accused). 
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LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 
Sr. No Exhibit Number Description 

1 Ext. 1/ PW2 FIR. 

2 Ext. 2/ PW3 Seizure List. 

3 Ext. 3/ PW9 Sketch Map. 

4 Ext. 4/ PW9 Charge-Sheet. 

5 Ext. 5/ PW9 Case Diary of Tezpur PS Case No. 
392/2014. 

6 Ext. 5(1)/ PW9 Relevant portion of statement of Smti Sumi 
Kalita. 

7 Ext. 6/ PW11 Post Mortem Report. 

 

B. Defence: 
Sr. No Exhibit Number Description 

1 DA Bed Head Ticket of KCH, Tezpur OPD No. 
13797, indoor registration No. 596/2014. 

C. Court Exhibits 

D. Material Objects: 
 

Sr. No Material Object Number Description 

Nil Nil Nil 
 

 

 

 

 

 

Sr. No Exhibit Number Description 

Nil Nil Nil 
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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 81 of 2016 

Under Sections 498(A)/302/306 of I.P.C 

(Arising out of G. R Case No. 793 of 2014) 

     
State of Assam 

 
     –Vs–  
 

Atul Das 

   ... Accused Person. 

 

 

Present:        Sri Chatra Bhukhan Gogoi,  

Sessions Judge,  

      Sonitpur :Sonitpur. 

 

 
For the State   :     Mr. M.C. Baruah, Public Prosecutor                 

 

For the accused  :     Md. S. E. Alam, Advocate. 

  

Date of Argument  :     12-12-2022. 

 

Date of Judgment   :     17-12-2022. 

 

J U D G M E N T 

1. The facts of the prosecution case, in brief, is that on 07-04-2014 

one Mani Mech & Sanjit Mech lodged an FIR in Tezpur PS alleging inter 

alia that their elder sister Gitanjali Baruah was married to accused Atul 

Das about 10/11 years back but since the date of marriage the husband 

did not allow their sister to live in peace as he subjected both mental 

and physical torture on every passing day and on 05-04-2014 at about 

11 PM accused & his other family members poured kerosene oil on the 
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body of Gitanjali and set her on fire and thereafter, she was admitted in 

Tezpur Civil Hospital. However, doctor at Tezpur Civil Hospital referred 

her to Guwahati but on 06-04-2014 at about 11 AM Gitanjali Baruah 

expired at GMCH. It is alleged that accused Atul Das is a person of bad 

character who remain under influence of alcohol and he in order to 

prove his innocence inform the neighbours that he also suffered burn 

injury while trying to save his wife. But, the neighbours found his story 

not worthy of credence. So, the case has been filed for taking action 

against the accused in accordance with law. 

2. Following the information, O/C of Tezpur PS registered a case 

being Tezpur P.S. Case No. 392/2014 u/s 304(B) IPC and entrusted SI 

Naren Kalita to investigate the case. 

3.  During the course of investigation, police visited the place of 

occurrence, recorded the statement of the witnesses under Section 161 

Cr.P.C., drew sketch map (Ext. 3), seized 1 kerosene oil plastic bottle of 

2 litres and some half burnt clothes of deceased vide Ext. P2, collected 

the post mortem report (Ext. 6) and finally on conclusion of 

investigation laid the charge sheet (Ext. 4) against accused Atul Das u/s 

304(B) IPC. However, accused was shown absconder in the charge-

sheet. 

4. In the course of time, when accused entered appearance in 

court, the learned SDJM(S), Sonitpur vide order dated 28-03-2016 

committed the case record to the Court of Sessions after due 

compliance of Section 207 Cr.P.C. 

5. Having received the case record on committal, my learned 

predecessor registered the case being Sessions Case No. 81/2016. 

Subsequently, hearing the learned lawyers appearing for both sides and 

perusing the materials available on record having found a prima facie 

case my learned Predecessor vide order dated 08-04-2016, framed 

charges under Section 498(A)/302/306 IPC. The particulars of offences 
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on being read over and explained, accused pleaded not guilty and 

claimed trial.    

6. During course of trial, prosecution examined as many as 11 

(Eleven) witnesses including the Medical Officer, Investigating Officer 

and Informant. 

7. Concluding the prosecution evidence accused was examined 

under Section 313 Cr.P.C. however accused person denied the 

prosecution evidence. The plea of accused is total denial. However, on 

being asked accused adduced two defence witnesses. 

8. POINTS FOR DETERMINATION : 

i) “Whether after marriage accused subjected his 

wife both physical and mental torture demanding 

dowry and on 05-04-2014 at about 11 PM accused 

subjected cruelty to his wife demanding dowry 

and thereby committed an offence punishable u/s 

498(A) IPC ?” 

ii) “Whether on 05-04-2014 at about 11 PM at 

Village Dorikal Gaon under Tezpur PS accused 

committed murder of his wife by pouring kerosene 

oil and setting her on fire and thereby 

intentionally or knowingly causing the death of 

Gitanjali Das and thereby committed an offence 

punishable u/s 302 IPC ?” 

iii) “Whether on the same date, time and place the 

wife of accused Gitanjali Das committed suicide by 

pouring kerosene oil and setting her on fire as a 

result of accused abetting the commission of the 

said offence by subjecting his wife to cruelty or 
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harassment and thereby committed an offence 

punishable u/s 306 IPC ?” 

DISCUSSION, DECISION AND REASONS THEREOF:   

 

9. I have heard vociferous arguments of the learned lawyers 

appearing for the State as well as for the accused person and carefully 

examined the entire evidence and documents available on record for 

coming to a fair conclusion. 

10. During the course of argument, learned PP Munin Baruah 

advanced oral argument contending that in the present case prosecution 

has been able to establish the case against accused for commission of 

offences u/s 498(A)/302/306 IPC beyond all reasonable doubt and 

accused therefore deserve to be punished adequately. According to him, 

all the prosecution witnesses have adduced very credible & trustworthy 

evidence implicating the accused person and from the evidence of 

prosecution witnesses no other inference can be drawn other than 

accused being guilty for the offences u/s 498(A)/302/306 iPC. 

11. Learned Senior counsel Sri S.E. Alam appearing for the accused 

in brief advanced the following points of arguments: 

Firstly, it is submitted that in the present case there is absolutely 

no eye witness to the occurrence. The prosecution case is based on 

mere suspicion and conjectures. 

Secondly, the prosecution failed to adduce evidence to implicate 

the accused person for the commission of offence u/s 498(A) IPC. None 

of the prosecution witnesses have been able to show that accused had 

in fact subjected his wife both physical and mental torture demanding 

dowry. There is absolutely no evidence to show on which particular 

date/ dates and what kind of material or money demanded by accused 

as dowry from his wife. 
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Thirdly, the evidence of the prosecution witnesses do not 

established the fact that accused had abetted his wife for commission of 

suicide in any manner by self emulating her as a result of abetment and 

harassment caused by the accused person. 

Fourthly, there is no evidence at all to show that accused had 

intentionally caused death of his wife by pouring kerosene & setting her 

in fire. It is contended that the incident occurred at night at about 11 

PM and the wife of accused herself set on fire by pouring kerosene oil. 

Having seen the wife burning accused made attempt to save the life of 

his wife from burn injuries and in the process accused also suffered burn 

injuries on both his hands forcing him to take treatment at the hospital 

but his wife eventually died as a result of the burn injuries sustained by 

her. None of the prosecution witnesses have adduced any positive/ 

affirmative evidence to show that it was accused who killed his wife by 

pouring kerosene and setting her on fire. 

12. In support of his contention, learned Senior counsel Sri S.E. Alam 

referred the following judgments to substantiate his stand: 

 (1) (2007)3 SCC (Cri.) 704 

 (2) i) (2010)4 GLR 445 & ii) (2021)4 GLR 258. 

 (3) i) 1980 SCC (Cri) 145, ii) 2011 Crl.L.J. 1844 (Gauhati) & iii) 

(1997) 2 GLR 175 (Para 10). 

 (4) i) (1996)2 GLR 79, (1996)2 GLR 99 & (2010)4 GLR 567. 

 (5) i) 2013 Cri.L.J.3276 (S.C.) & ii) (2015) 1 SCC(Cri.)454. 

 (6) (2010) 3 SCC (Cri.) 330 (Head Note C) (Para 23). 

 (7) i) (2010) 1 SCC (Cri.) 460. 

 (8) (2010) 2 SCC (Cri) 131. 
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13. Having heard the rival contentions of the learned counsels and 

on careful perusal of the evidence of prosecution witnesses and 

documents on record and in the context of Section 3 of Indian Evidence 

Act 1872 it is to be seen whether prosecution has been able to prove 

the case beyond all reasonable doubt for sustaining conviction for the 

offences u/s 498(A)/302/306 IPC. For arriving at a just decision, it is felt 

convenient to refer Section 3 of Indian Evidence Act 1872 which is 

quoted below:  

14. Section 3 of Indian Evidence Act 1872 defines the definition of 

„Evidence‟, „Proved‟, „Disproved‟ & „Not Proved‟ which are quoted below: 

 “Evidence”. ––“Evidence” means and includes –– (1) all statements 

which the Court permits or requires to be made before it by witnesses, in 

relation to matters of fact under inquiry; such statements are called oral 

evidence; (2) 4[all documents including electronic records produced for the 

inspection of the Court;] such documents are called documentary evidence. 

“Proved”. –– A fact is said to be proved when, after considering the 

matters before it, the Court; either believes it to exist, or considers its existence 

so probable that a prudent man ought, under the circumstances of the 

particular case, to act upon the supposition that it exists. 

“Disproved”. –– A fact is said to be disproved when, after considering 

the matters before it, the Court either believes that it does not exist, or 

considers its non existence so probable that a prudent man ought, under the 

circumstances of the particular case, to act upon the supposition that it does 

not exist. 

“Not proved”. –– A fact is said not to be proved when it is neither 

proved nor disproved.” 

15. Now, coming back to the evidence of the prosecution side, it 

transpires that in order to substantiate the case, prosecution examined 

altogether 11 (eleven) witnesses, namely, PW1 Sri Jugen Sarmah, PW2 

Smti Mani Mech, PW3 Sri Tilok Baruah, PW4 Smti Mira Patowary @ 

Mina, PW5 Kamal Nath, PW6 Sanjit Mech, PW7 Ananta Singha, PW8 

Smti Sumi Kalita, PW9 S.I. Naren Kalita (I.O.), PW10 Sri Sankar Bania 
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who submitted charge-sheet & PW11 Dr. Pradip Kumar Thakuria who 

did the post mortem on deceased Gitanjali Baruah. 

16. On classification of the aforementioned 11 (eleven) witnesses, it 

transpires that there is three categories of witnesses examined by the 

prosecution. 

 1) Independent Witnesses i.e. PW1 Jugen Sarmah, PW4 Mira 

Patowary @ Mina, PW5 Kamal Nath (Seizure witness), PW7 Ananta 

Singha & PW8 Smti Sumi Kalita (Hostile). 

 2) Interested Witnesses i.e. family members and relatives of 

deceased i.e. PW2 Mani Mech sister of deceased, PW3 Tilak Baruah 

father of deceased & PW6 Sanjit Mech brother-in-law of deceased 

(seizure witness). 

 3) Official Witnesses i.e. PW9 S.I. Naren Kalita (I.O.), PW10 Sri 

Sankar Bania who submitted charge-sheet & PW11 Dr. Pradip Kumar 

Thakuria. 

17. The admitted position in the case is that the incident in question 

occurred at night at about 11 PM in the house of the accused where 

there is no direct eye witness to the incident. On careful perusal of the 

evidence of PW1 Jugen Sarmah, it appears that he is the landlord where 

accused, his wife and son resides in his tenanted premises. According to 

PW1 the time of incident was 11 PM and at that time he was sleeping 

however, hearing commotion outside his house he got up from his sleep 

and came out along with his family members and saw Gitanjali wife of 

accused lying below a banana tree in a seriously burnt state and at that 

time, accused was also present in the house and he had also sustained 

burn injuries in both hands. In the meantime, other people also 

gathered. Gitanjali was then alive. Ambulance was called and Gitanjali 

was taken to Civil Hospital and later on he heard that Gitanjali was 

shifted to Guwahati but after two days she died at Guwahati. 
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18. In his evidence he clearly stated that he do not know if accused 

and deceased had any quarrel in private but he had not seen them 

quarrelling in public. In his cross-examination, he stated that when he 

saw Gitanjali, she was lying beneath a banana tree. He also stated in his 

cross-examination that during her stay in his house, deceased Gitanjali 

never ever made any complaint to them against accused. Therefore, 

from the evidence of PW1, it transpires that firstly he is not an eye 

witness to the occurrence and secondly he being the landlord not at all 

aware of any torture or quarrel subjected on deceased by accused 

person and he had not received any such complaint from deceased at 

any point of time. 

19. On perusal of the evidence of PW2 Mani Mech who is the sister 

of deceased, PW3 Tilok Baruah who is the father of deceased & PW6 

Sanjit Mech brother-in-law of deceased (seizure witness), it transpires 

that none of them had also seen the incident. They reached the house 

of accused after hearing from others. PW2 Mani Mech deposed that she 

came to know from the neighbours that accused quarrelled with her 

sister in the previous night and accused also set her sister on fire by 

pouring kerosene oil at night. In her cross-examination, she stated that 

she came to know from neighbours that there was a quarrel between 

her sister and brother-in-law and thereafter brother-in-law set her sister 

on fire by pouring kerosene oil. However, PW2 Smti Mani Mech failed to 

disclose the name/ names of any one of the neighbours of accused from 

whom she heard about the incident of quarrel between her sister and 

accused set her sister on fire by pouring kerosene oil. 

20. Likewise, PW3 Tilok Baruah father of the deceased also deposed 

that his son-in-law used to consume liquor and subjected his daughter 

torture and on the fateful night accused after consuming liquor tortured 

his wife and burnt her by pouring kerosene oil and one of the 

neighbouring boy informed him at night about the incident. But, he 

could not remember the name of the boy and after the incident 
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accused/ his son-in-law fled away from his house. In his cross-

examination also, he stated that at the time of incident he was at 

Dorikal Gaon and was sleeping and he cannot say his son-in-law also 

suffered burnt injuries on his both hands and was admitted in KCH, 

Tezpur. He also did not state before police u/s 161 Cr.P.C. that one of 

the neighbouring boy told him about the torture subjected to his 

daughter by accused person. Therefore, the evidences of PW2 & PW3 

are also in the realm of hearsay evidence as they had not seen the 

incident of burning the deceased by accused person. Evidence of PW3 is 

clearly reported/ indirect evidence which does not create any confidence 

in the mind of any rational man about its credibility. 

21. PW6 Sanjit Mech in his evidence deposed that accused is his 

brother-in-law and incident occurred on 05-04-2014. He was informed 

by his father-in-law PW3 Tilok Baruah over phone that there was fire on 

the body of his elder daughter in the house of accused and then he 

immediately rushed there and found the accused present in the house 

and he smelt scent of alcohol in the mouth of accused. Then, victim 

Gitanjali was rushed to KCH, Tezpur. But, she was referred to GMCH, on 

the next date, Gitanjali died. But, accused was absconding. Police seized 

half burnt clothes & one kerosene bottle from the spot in his presence. 

Ext. 2 is the seizure list. Ext. 2(2) is his signature. Mat. Ext. 1 is the 

plastic kerosene bottle. Mat. Ext. 2 some burnt clothes. 

22. In his cross-examination however, he stated that at the time of 

incident he was at his residence at Gereki and the residence of accused 

is at Dorikal village. He further stated that he went to the house of 

accused only after getting information from his father-in-law over phone 

and he had not seen the accused person consuming liquor on the day of 

incident or assaulting his wife by accused. He further admitted that he 

had seen burnt injuries on both hands of the accused at the Civil 

Hospital. Accused was also referred to GMCH. According to him the Mat. 

Ext. 1 & Ext. 2 were seized by police after 2/3 days of the incident. 
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23. Now, on perusal of the evidence of independent witnesses 

namely, PW4 Mira Patowary @ Mina, PW5 Kamal Nath & PW7 Ananta 

Singha, it also appears that none of these three witnesses were eye 

witness to the occurrence. PW4 Smti Mira Patowary was preparing food 

in her house on the date of incident and hearing hue and cry in the 

house of accused, she came out she saw wife of accused was lying 

naked in a burnt condition beneath the Banana tree and the whole body 

of victim was burnt. She also saw burn injury on the body of accused 

but she do not know how she suffered burn injuries. In her cross-

examination, PW4 stated that she saw accused sitting in a remorse 

condition and after calling 108 ambulance, both were taken to hospital. 

24. PW5 Kamal Nath also deposed in the same vain like PW4. He 

was a seizure witness in presence of whom police allegedly recovered 

one bottle of kerosene oil and half burnt saree. Ext. 2 is the seizure list. 

Ext. 2(1) is his signature. Mat. Ext. 1 is the kerosene bottle & Mat. Ext. 2 

is the half burnt clothes. He also stated that the father of deceased told 

him that accused and his wife quarrelled off and on so, accused set his 

wife on fire. But, in his cross-examination, he stated that his residence is 

in New Kolibari and the place of occurrence is Dorikal village situated at 

a distance of 3 km away. He is not aware whether the accused and 

deceased had quarrelled with each other. 

25. PW7 Ananta Singha stated that accused Atul Das quarrelled with 

his wife everyday under influence of alcohol and he assaulted her and 

on the day of incident accused also assaulted his wife and set her on 

fire. Gitanjali was first taken to Civil Hospital then GMCH in his vehicle 

and while he was with victim Gitanjali at Tezpur Civil Hospital, she told 

him that accused assaulted her under influence of alcohol and set her 

on fire. He also accompanied the victim to GMCH and after admission he 

returned home. But, later on, victim died. Accordingly, police seized half 

burnt clothes of the victim vide Ext. 2 and he identified his signature as 
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Ext. 2(3). Mat. Ext. 1 is the plastic bottle. Mat. Ext. 2 is the half burned 

clothes. 

26. On perusal of the evidence of PW9 S.I. Naren Kalita the 

Investigating Officer & PW10 Sankar Bania, it transpires that on 07-04-

2014 PW9 S.I. Naren Kalita was posted as Sub-Inspector at Tezpur 

Police station and on that day PW2 Moni Mech filed an Ejahar before the 

O/C of Tezpur PS which was registered as Tezpur PS Case No. 392/2014 

dated 08-04-2014 u/s 304(B) of IPC and entrusted him to investigate 

the case. During investigation, he visited the place of occurrence, drew 

the sketch map (Ext. 3), also seized one 2 litre plastic kerosene bottle 

and some half burnt clothes of deceased vide seizure list Ext. 2 and also 

recorded the statement of witnesses. He also stated that ejahar was 

filed by the complainant after disposal of the dead body. However, 

during investigation, as he retired from service he handed over the case 

diary to the then O/C Tezpur PS who endorsed PW10 Sankar Bania to 

complete the remaining investigation and finally, PW10 Sankar Bania 

filed the charge-sheet against accused Atul Das u/s 304(B) of IPC. Ext. 4 

is the charge-sheet and Ext. 4(1) is the signature of PW10 Sankar Bania. 

In his evidence PW9 S.I. Naren Kalita also stated that witness Sumi 

Kalita stated before him that “Atul Das set fire to his wife by pouring 

kerosene”. Ext. 5 is the case diary of Tezpur PS Case No. 392/2014 and 

Ext. 5(1) is the relevant portion of statement of Smti Sumi Kalita. 

27. Contrary to the evidence of PW9 S.I. Naren Kalita, PW8 Sumi 

Kalita deposed that she is the neighbour of accused and on the day of 

incident she heard hulla in the house of accused at night but do not 

know anything about the occurrence. On the next day she came to 

know that fire caught the wife of accused person but police did not 

record her statement. She has been declared hostile by prosecution. 
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28. PW8 Sumi Kalita belies the evidence of PW9 S.I. Naren Kalita as 

she denied making any statement before police that “Atul Das set fire to 

his wife by pouring kerosene”. 

29. In his cross-examination, PW9 S.I. Naren Kalita deposed that FIR 

was received by O/C Tezpur PS on 08-04-2014 and on the same day he 

was entrusted to investigate the case. But, from 05-04-2014 to 08-04-

2014 no information about the incident has been received. Since FIR 

had been receipt only on 08-04-2014 therefore no investigation was 

made regarding treatment of accused with burn injuries at the hospital 

and there was no mention in the case diary about the victim taking 

treatment at KCH. Therefore, he do not know the percentage of burn 

injuries suffered by accused. He stated that PW2 Mani Mech did not 

state before him that there was a quarrel between her sister and 

brother-in-law (accused) and after the incident her brother-in-law sets 

her sister on fire by pouring kerosene oil. PW2 Mani Mech stated before 

him that she suspect her brother-in-law burned her sister by pouring 

kerosene oil. PW6 Sanjit Mech also did not state before him that he took 

Gitanjali to GMCH in his vehicle and Gitanjali also told him that her 

husband after assaulting her poured kerosene and set fire on her body. 

30. PW11 Dr. Pradip Kumar Thakuria in his evidence deposed that 

on 07-04-2014 he was working as Associate Professor of Forensic 

Medicine at GMCH, Guwahati and on that day, at around 8.30 PM, in 

reference to Bhangagarh PS GDE No. 132 dated 07-04-2014 conducted 

post mortem on the dead body of Gitanjali Baruah and on examination 

found the following: Epidermal burn injury present over face, abdomen 

& both thighs. Dermoepidermal burn injury present over both feet, legs, 

knees and forearm. Scalp hair partly burnt. The burnt area is 

differentiated from the unburnt area by a clear line of pallor. In the 

opinion of doctor death was due to shock as a result of burnt injuries 

sustained. All the injuries were ante-mortem in nature. Epidermal to 

dermoepidermal in type and involved approximately 98% of total body 
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surface area. Approximate time since death was 12 to 24 hours. Ext. 6 is 

the post mortem report and Ext. 6(1) is his signature. Ext. 6(2) is the 

signature of Dr. R. Chaliha, Professor and HOD, Forensic Medicine 

Department GMCH, Guwahati. 

31. On conjoint and careful reading of evidence of PW1 to PW11, it 

is seen that admittedly there is no eye witness to the occurrence to the 

incident as to who set fire on deceased Gitanjali on the fateful night. It 

is admitted fact that on the fateful night accused and his wife were 

present in the tenanted house of PW1 Jogen Sarmah. The incident 

occurred at about 11 PM. At that time, usually people go for sleep 

except few persons who have gone for sleep late. On that day, the 

owner PW1 Jogen Sarmah also sleeping at the time of the incident and 

hearing commotion when he came out from his house he saw Gitanjali 

wife of accused lying below a banana tree in a seriously burnt state and 

he also saw accused sustained burn injuries on both hands. At that time, 

neighbouring people were also present. Gitanjali was alive. She was 

taken to Civil Hospital in ambulance. 

32. As it appears, PW1 Jogen Sarmah is the best person to divulge 

the true story under what circumstances the death of Gitanjali occurred 

as the incident took place in his rented house but his narration of the 

story did not unfurl the truth because he failed to give account under 

what circumstances fire caught Gitanjali. He only saw Gitanjali lying 

below the Banana tree in a seriously injured condition and he did not 

state that at that time Gitanjali was in a position to talk/ speak. 

Therefore, there is no evidence to show that it was accused who set fire 

to Gitanjali by pouring kerosene oil. He has not spoken anything about 

pouring kerosene oil or having seen the bottle of kerosene in the house 

of accused. 

33. He also saw accused sustained burn injuries in both hands which 

clearly suggest that accused definitely made attempts to save his wife 
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from fire. PW1 also deposed that he had not seen any quarrel between 

accused and his wife either in private or in public and he also stated in 

his cross-examination that accused worked in a printing press and he 

used to come late. 

34. Another important fact of the case is that though the incident 

occurred on 05-04-2014 at 11 PM, the FIR was lodged only on 07-04-

2014 and in the FIR no reason has been explained for lodging the FIR 

after a delay of two days. Therefore, non explanation of delay in lodging 

the FIR also raises a suspicion about the truthfulness of the story 

though there was no significant delay. 

35. The evidence of PW2 Mani Mech sister of deceased, PW3 Tilak 

Baruah the father of deceased, PW6 Sanjit Mech brother-in-law of 

deceased though stated that accused killed his wife by pouring kerosene 

oil but they are not eye witness to the occurrence. PW2 clearly stated 

that on the next day of the incident she came to know from the 

neighbours that quarrel took place between accused and her sister and 

after the incident accused set fire on her sister by pouring kerosene oil 

but she nowhere disclosed from whom she came to know about the 

fact. Likewise, PW3 Tilak Baruah the father of deceased also stated that 

he heard from a neighbouring boy about accused setting fire on his 

daughter by pouring kerosene oil by consuming liquor but he failed to 

disclose the name of the person from whom he heard about it. 

36. Similarly, the evidence of PW6 Sanjit Mech is also unworthy of 

credence as he also heard about the incident from PW3 Tilak Baruah his 

father-in-law. In fact; PW6 Sanjit Mech was a seizure witness. Ext. 2 

seizure list (M.R. No. 87/2014) shows that it was prepared by police on 

08-04-2014 wherein PW6 Sanjit Mech stood as a witness who proved his 

signature as Ext. 2(2). Therefore, it appears that the very presence of 

PW6 on the spot on the day of incident and he having got the scent of 

alcohol coming out from the mouth of accused is a blatant lie and after 
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thought as police did not record his statement during investigation u/s 

161 Cr.P.C. and therefore, his evidence is unworthy of credence being 

exaggerated one adduced only to implicate the accused which fact has 

not been corroborated by any other prosecution witnesses. 

37.  Now coming back to the evidence of independent witness, 

namely PW4 Mira Patowary who is the next door neighbour of the 

accused, it transpires that at the time of incident she was preparing 

food and hearing hulla when she come out she saw the wife of accused 

burning and she was in naked state though she thought victim died but 

she was taking breath and then ambulance called and took her to 

hospital but she do not know how victim caught fire. 

38. PW5 Kamal Nath is another seizure witness in whose presence 

police recovered one kerosene bottle and one half burnt cloths from the 

place of occurrence and he signed in Ext. 2 and he identified his 

signature as Ext. 2(1) and also identified the Material Exhibits marked as 

Ext. 1 kerosene bottle and Mat. Ext. 2 half burnt clothes. The evidence 

of PW5 shows that he was also not present on the date of incident on 

04-05-2014 because police seized the materials only on 08-05-2014. 

Therefore, the presence of PW5 at the spot on the day of occurrence is 

clouded with doubt and can be viewed with suspicion being fragile/ 

weak piece of evidence. 

39. PW7 Ananta Singha who is also another seizure witness deposed 

that accused regularly consumed alcohol and tortured his wife and he 

being the neighbour know this and on the day of incident accused after 

torturing his wife set her on fire and he along with others took the 

victim to hospital in his vehicle and during the stay in the hospital 

Gitanjali (the victim) told him that accused assaulted him and then 

poured kerosene and set her on fire. However, this piece of evidence of 

PW7 has not been corroborated by any other prosecution witnesses. 
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Therefore, his evidence does not inspire any confidence about the 

authenticity of the incident. 

40. More so, the evidence of PW7 is not worthy of credence as he 

did not state before I.O. that he had, any point of time, seen accused 

torturing his wife and even on the day of incident he had seen accused 

coming under influence of alcohol and setting his wife on fire by pouring 

kerosene oil. 

41. The evidence of PW7 is inconsistent as he omitted to state 

before police u/s 161 Cr.P.C. that he had seen accused setting fire on 

deceased. He merely stated that he had come to know from PW6 Sanjit 

Mech being his friend that accused tortured his wife under influence of 

alcohol. Therefore, the evidence of PW7 in court that he had taken the 

victim to the hospital in his own car and the victim stated before him 

that accused tortured her and set her on fire are all exaggerated 

statements and therefore unworthy of credence. 

42. From the evidence discussed threadbare, it is crystal clear that 

the prosecution evidence remain in the realm of suspicion alone as the 

prosecution has not been able to establish the case conclusively against 

accused Atul Das for killing his wife by setting fire by pouring kerosene 

oil rather the defence story put forth by accused establishes a plausible 

and acceptable theory that wife herself set ablaze and while accused 

tried to save her life he also suffered burn injuries. The suspicion 

however strong it cannot take the place of proof. 

43. 2013 Cri.L.J. 3276 (Raj Kumar Singh @ Raju @ Batya Vs. State 

of Rajasthan) wherein Hon‟ble Supreme Court held as under: 

 “17. Suspicion, however grave it may be, cannot take the place of 
proof, and there is a large difference between something that `may be‟ proved 
and `will be proved‟. In a criminal trial, suspicion no matter how strong, cannot 
and must not be permitted to take place of proof. This is for the reason, that 
the mental distance between `may be‟ and `must be‟ is quite large and divides 
vague conjectures from sure conclusions. In a criminal case, the court has a 
duty to ensure that mere conjectures or suspicion do not take the place of legal 
proof. The large distance between `may be‟ true and `must be‟ true, must be 
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covered by way of clear, cogent and unimpeachable evidence produced by the 
prosecution, before an accused is condemned as a convict, and the basic and 
golden rule must be applied. In such cases, while keeping in mind the distance 
between `may be‟ true and `must be‟ true, the court must maintain the vital 
distance between conjectures and sure conclusions to be arrived at, on the 
touchstone of dispassionate judicial scrutiny based upon a complete and 
comprehensive appreciation of all features of the case, as well as the quality 
and credibility of the evidence brought on record. The court must ensure, that 
miscarriage of justice is avoided and if the facts and circumstances of a case so 
demand, then the benefit of doubt must be given to the accused, keeping in 
mind that a reasonable doubt is not an imaginary, trivial or a merely probable 
doubt, but a fair doubt that is based upon reason and common sense. (Vide: 
Hanumant Govind Nargundkar & Anr. v. State of M.P., AIR 1952 SC 343; Shivaji 
Sahabrao Bobade & Anr. v. State of Mahrashtra, AIR 1973 SC 2622; Sharad 
Birdhichand Sarda v. State of Maharashtra, AIR 1984 SC 1622; Subhash Chand 
v. State of Rajasthan, (2002) 1 SCC 702; Ashish Batham v. State of M.P., AIR 
2002 SC 3206; Narendra Singh & Anr. v. State of M.P., AIR 2004 SC 3249; 
State through CBI v. Mahender Singh Dahiya, AIR 2011 SC 1017; and Ramesh 
Harijan v. State of U.P., AIR 2012 SC 1979). 

21. In M.G. Agarwal v. State of Maharashtra, AIR 1963 SC 200, this 
Court held, that if the circumstances proved in a case are consistent either with 
the innocence of the accused, or with his guilt, then the accused is entitled to 
the benefit of doubt. When it is held that a certain fact has been proved, then 
the question that arises is whether such a fact leads to the inference of guilt on 
the part of the accused person or not, and in dealing with this aspect of the 
problem, benefit of doubt must be given to the accused and a final inference of 
guilt against him must be drawn only if the proved fact is wholly inconsistent 
with the innocence of the accused, and is entirely consistent with his guilt. 
Similarly, in Sharad Birdhichand Sarda (Supra), this Court held as under: 

“Graver the crime, greater should be the standard of proof. 
An accused may appear to be guilty on the basis of suspicion but that 
cannot amount to legal proof. When on the evidence two possibilities 
are available or open, one which goes in the favour of the prosecution 
and the other benefits an accused, the accused is undoubtedly entitled 
to the benefit of doubt. The principle has special relevance where the 
guilt or the accused is sought to be established by circumstantial 
evidence.” 

44. In this regard, this court also find it useful to refer another 

judgment of Hon‟ble Apex Court delivered in CRIMINAL APPEAL NO. 632 

OF 2011 {VIJAY THAKUR ...APPELLANT(S) VERSUS STATE OF 

HIMACHAL PRADESH ...RESPONDENT(S)} wherein Hon‟ble Apex Court 

held as under: 

“16) Likewise, in Mustkeem alias Sirajudeen v. State of Rajasthan, 
(2011) 11 SCC 724, this Court observed as under: 

“24. In a most celebrated case of this Court, Sharad 
Birdhichand Sarda v. State of Maharashtra, (1984) 4 SCC 116, in 
para 153, some cardinal principles regarding the appreciation of 
circumstantial evidence have been postulated. Whenever the case is 
based on circumstantial evidence the following features are required 
to be complied with. It would be beneficial to repeat the same salient 
features once again which are as under:  
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“(i) The circumstances from which the conclusion of guilt 
is to be drawn must or should be and not merely 'may be' fully 
established; 

(ii) The facts so established should be consistent only with 
the hypothesis of the guilt of the accused, that is to say, they should 
not be explainable on any other hypothesis except that the accused 
is guilty; 

(iii) The circumstances should be of a conclusive nature 
and tendency; 

(iv) They should exclude every possible hypothesis except 
the one to be proved; and 

(v) There must be a chain of evidence so complete as not 
to leave any reasonable ground for the conclusion consistent with 
the Page 19innocence of the accused and must show that in all 
human probability the act must have been done by the accused.” 

25. With regard to Section 27 of the Act, what is 
important is discovery of the material object at the disclosure of the 
accused but such disclosure alone would not automatically lead to 
the conclusion that the offence was also committed by the accused. 
In fact, thereafter, burden lies on the prosecution to establish a close 
link between discovery of the material object and its use in the 
commission of the offence. What is admissible under Section 27 of 
the Act is the information leading to discovery and not any opinion 
formed on it by the prosecution.” 
It is settled position of law that suspicion, however strong, 

cannot take the character of proof.” 

45. It is also seen that accused during the course of his examination 

u/s 313 Cr.P.C. took the plea of total innocence except admitting the 

fact of his marriage with the victim and victim having died in GMCH. 

But, on being asked accused whether he has anything to say he again 

pleaded innocence and on being asked express his willingness to adduce 

defence witness and accordingly adduced two defence witnesses 

including himself to substantiate his stand. 

46. DW1 Dr. Biswajit Das in his evidence deposed that on 06-04-

2014 at about 12.50 AM while he was working as Medical & Health 

Officer- 1, Kanaklata Civil Hospital, Tezpur, he examined Atul Das as 

emergency indoor patient and admitted him in male surgical ward in his 

personal capacity. Then, Atul Das was treated for his burn injuries on his 

right forearm, left wrist joint, palm and left knee joint. The injuries were 

around 30 to 35% coverage. On the same day at around 09.30 AM Atul 

Das was released on his own request. Ext. DA is the bed head ticket of 

KCH, Tezpur, OPD No. 13797, Indoor Registration No. 596/2014. Ext. 

DA(1) is the signature of DW1 Dr. Biswajit Das. 



Sessions Case No.  81 of 2016 Page 23 

 

 

47. In his cross-examination he stated that patient was admitted on 

emergency and he also treated him in emergency ward since there was 

no separate burn injury unit in KCH but he had not brought OPD 

Registrar of KCH. He further deposed that the patient did not follow his 

advice and got himself released and did not come back thereafter. 

48. DW2 Atul Das in his evidence deposed that he is the accused in 

this case and he admitted that he married deceased Gitanjali Das in the 

year 2008 and lived together as husband and wife till her death and 

during his conjugal life he found his wife ill tempered, irritating and very 

often she become very angry and started to throw household items. On 

the day of incident i.e. on 05-04-2014 when he returned after his work 

at Printing press at 10.30 PM his wife abused him for coming late but, 

he ignored her and went to bathroom to refresh him. However, when he 

came out from bathroom he saw his wife set fire on her body. Then, he 

rushed towards her to douse fire and in the process he suffered burn 

injuries on both of his hands and chest and he also shown his injury 

marks to the court. Then, he shouted for help, neighbours came and 

took him and his wife to KCH, Tezpur and admitted there for treatment. 

Then doctor referred his wife to GMCH for better treatment. He also 

submitted that after taking preliminary treatment he was discharged 

from the hospital and accompanied his wife to GMCH but unfortunately, 

on the same day his wife died as a result of her burn injuries. After the 

incident, his minor male child was taken by sister of his wife. At the time 

of incident, he was at Bamungaon, Tezpur Town in a rented house but 

after the incident he went to his own house at Missamari and he took 

treatment for his burn injuries from there at TMCH, Tezpur. He also 

stated that the case was falsely lodged against him by the sister of his 

deceased wife. 

49. In his cross-examination DW2 Atul Das the accused stated that 

at the time of incident he was residing in the tenanted premises of 

Jugen Sarmah where other tenants also residing but he do not know the 
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names of other tenants and the other neighbouring persons of Jugen 

Sarmah. Though one child was born to them in the year 2009 but his 

conjugal life was not happy as his sister-in-law did not allow him to 

meet his child. He worked in a press and comes late. It is denied that he 

did not state before police that after returning from duty wife hurled him 

for coming late and he went straight to the washroom for refreshing him 

and coming back, he saw his wife setting her on fire. He denied that he 

did not take treatment at KCH and did not rush his wife to GMCH for 

treatment. He had not submitted any document of treatment at GMCH 

and he cannot say the percentage of burn injuries suffered by his wife. 

50. The version of DW2 accused Atul Das that he worked in a 

printing press and come home late has been corroborated by PW1 

Jogen Sarmah, the land lord. Accused as DW2 clearly deposed that he 

married Gitanjali in the year 2008 and lived together as husband and 

wife and during his married life he found his wife ill tempered, angry 

and irritating and very often quarrelled and throw household items and 

on the day of incident i.e. on 05-04-2014 he came late from press and 

his wife hurled him for coming late but ignoring his wife, when he went 

straight to washroom for refreshing him and come back, he saw his wife 

burning. Then he rushed towards her, tried to douse fire and in the 

process he also suffered burn injuries on both of his hands and chest. 

51. The evidence of DW2 has also been supported by DW1 the 

doctor Biswajit Das who treated the accused on 06-04-2014 at about 

12.15 AM at KCH with his burn injuries on his right forearm, left wrist 

joint, palm and left knee joint with 30 to 35% coverage. He proved the 

fact that accused was admitted in KCH against the bed head ticket of 

KCH, Tezpur OPD No. 13797, Indoor Registration No. 596/2014 which 

was proved by him vide Ext. DA and his signature Ext. DA(1). 

52. From the evidence of DW1 & DW2, it appears that a probable 

story has been put forth by accused in support of his defence that his 



Sessions Case No.  81 of 2016 Page 25 

 

 

wife was an ill-tempered and angry woman who used to throw 

household items and on the day of incident when he returned home late 

from press after duty, she hurled him but ignoring her when he go to 

washroom and come back he saw his wife burning which shows that the 

wife of accused might have poured kerosene oil and set her on fire out 

of cheer anger and accused also suffer burn injuries on his both hands 

when he tried to save her and in the process, hearing commotion, when 

PW1 comes out from his residence he saw wife of accused lying outside 

beneath a Banana tree with severe burn injuries and also saw burn 

injuries on both hands of accused. 

53. In this regard, the story put forth by accused also appears 

probable by the statement made in the FIR (Ext. 1)  wherein it has been 

clearly stated that on 05-04-2014 at about 11 PM Gitanjali set fire on 

her by pouring kerosene oil though many other things have been stated 

in the FIR. In criminal trial, the duty of defence is not like that of the 

prosecution to prove its case beyond all reasonable doubt but mere 

preponderance of probability is sufficient. In the instant case, accused 

by adducing defence evidence proved the fact that while trying to save 

the life of his wife from burning he also suffered burn injuries on both of 

his hands and chest, and both of them have been admitted in the same 

hospital for treatment has been fortified by DW1 in no unclear terms. It 

goes to shows that victim set herself ablaze out of anger. 

54. In this regard, this court gainfully refer another recent judgment 

of Hon‟ble Apex Court delivered in CRIMINAL APPEAL NO. 704 OF 2018 

{JAI PRAKASH TIWARI ...APPELLANT(S) VERSUS STATE OF MADHYA 

PRADESH ...RESPONDENT(S)} wherein Hon‟ble Apex Court held as 

under: 

“29. It is an established principle of criminal law that the burden of 
proving the guilt of the accused beyond reasonable doubt is upon the 
prosecution. Where an accused sets up a defence or offers an explanation, it is 
well settled that he is not required to prove his defence beyond a reasonable 
doubt but only by preponderance of probabilities. [See M. Abbas v. State of 
Kerala, (2001) 10 SCC 103]. Further, it has been held by this Court in 
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Parminder Kaur v. State of Punjab, (2020) 8 SCC 811 that “once a plausible 
version has been put forth in defence at the Section 313 CrPC examination 
stage, then it is for the prosecution to negate such defence plea”. 

30. Moreover, it is the solemn duty of the courts below to consider the 
defence of the accused. The same must be considered with caution and must 
be scrutinised by application of mind by the judge. The Court may accept or 
reject the same, however it cannot be done cursorily. The reasoning and the 
application of mind must be reflected in writing. However, from the 
observations extracted above, it is clear that the courts below have failed to 
undertake this solemn duty. Rather, the evidence of the accused has been dealt 
by the Court in a casual manner.” 

55. In regard to defence witness, this court also find it useful to refer 

another judgment of Hon‟ble Apex Court delivered in criminal Appeal 

No. 612 of 2005 decided on May 2, 2007 (Prakasha Vs. State of 

Karnataka) wherein Hon‟ble Supreme Court held as under: 

“4. .................. The statement of this witness that husband remained 
outside after bolting the kitchen and did not open the same is also falsified by 
the evidence of PWs 16 and 17 (Usha and Sunil Kumar), who are the 
neighbours and immediately when they arrived there, they found the victim and 
her husband both in the verandah of the house, where after she was shifted to 
the hospital. The appellant undoubtedly suffered 20% burn injuries and was 
admitted in the same hospital and was discharged after ten days. Therefore, 
the statement of PW2 that the victim told her that the husband did not open 
the door becomes highly doubtful. That apart, this statement is being made for 
the first time in the Sessions Court in the year 2001 i.e. after five years of the 
occurrence. As such, no reliance can be placed on the evidence of PW2. The 
other witness is PW9 and in her statement, she tried to make improvement in 
the prosecution case and stated that the victim stated before her that by 
locking the doors from both sides, her husband set her on fire. This story that 
the appellant set his wife on fire has been disclosed for the first time after five 
years in the evidence of PW9, which is neither corroborated by the first 
information report nor by PW2.” 

56. From the discussion made above, it is seen that the prosecution 

miserably failed to prove any element of the offence u/s 498(A) IPC as 

none of the prosecution witnesses including the father and sister of 

deceased Gitanjali stated anything in court that at any point of time 

accused demanded any dowry from deceased. They simply stated that 

accused from the date of his marriage subjected the victim torture 

under influence of alcohol which is not sufficient without any credible 

corroborative evidence to hold the accused guilty u/s 498(A) IPC. 

57. Likewise, the offence u/s 306 IPC also not proved in view of the 

fact that there is no evidence in the mouth of any of the prosecution 

witnesses that accused abetted his wife to commit suicide. 
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58. Regarding offence u/s 302 IPC as discussed above threadbare, it 

can safely be held that prosecution miserably failed to establish the 

offence of murder of his wife by accused with any convincing credible 

evidence to sustain conviction. Prosecution failed to prove the case even 

by circumstantial evidence which has been disproved by accused by way 

of adducing defence evidence which is found credible & probable theory 

being put up by accused person. 

59. In view of the foregoing discussion and reasons, this court 

unhesitatingly come to the firm conclusion that in this case prosecution 

has miserably failed to prove the case against accused Atul Das for 

sustaining conviction u/s 498(A)/302/306 IPC. 

60. In the result, accused is acquitted from the charges u/s 

498(A)/302/306 IPC on the ground of benefit of doubt and set him at 

liberty forthwith. 

61. His bail bond is however, extended till next six months in view of 

section 437(A) of Cr.P.C. 

62. Let a copy of the judgment be forwarded to the learned District 

Magistrate, Sonitpur as provided in section 365 Cr.P.C.  

63.    Send back the GR case to the learned committal court. 

64. Judgment is pronounced and delivered in open court under the 

hand and signature of this Court on this 17th day of December, 2022. 

 
 
                                                                  (C.B.Gogoi) 
                 Sessions Judge, 
                       Sonitpur,Tezpur. 

Dictated and Corrected by me 

 

          (C.B. Gogoi) 
         Sessions Judge 
         Sonitpur,Tezpur. 


